§1.164-2

1 of this chapter (Regulations on Pro-
cedure and Administration) with re-
spect to rules relating to allocation
and reallocation of amounts collected
on account of the Federal income tax
and qualified taxes.

(b) Tazable years beginning before Jan-
uary 1, 1964. For taxable years begin-
ning before January 1, 1964, except as
otherwise provided in §§1.164-2 through
1.164-8, inclusive, taxes imposed by the
United States, any State, territory,
possession of the United States, or a
political subdivision of any of the fore-
going, or by any foreign country, are
deductible from gross income for the
taxable year in which paid or accrued,
according to the method of accounting
used in computing taxable income. For
this purpose, postage is not a tax and
automobile license or registration fees
are ordinarily taxes.

(c) Cross references. For the definition
of the term ‘‘real property taxes’, see
paragraph (d) of §1.164-3. For the defi-
nition of the term ‘‘foreign taxes’, see
paragraph (d) of §1.164-3. For the defi-
nition of the term ‘‘general sales
taxes’, see paragraph (f) of §1.164-3.
For the treatment of gasoline, diesel
fuel, and other motor fuel taxes, see
§1.164-5. For apportionment of taxes on
real property between seller and pur-
chaser, see section 164(d) and §1.164-6.
For the general rule for taxable year of
deduction, see section 461. For provi-
sions disallowing any deduction for the
tax paid at the source on interest from
tax-free covenant bonds, see section
1451(f).

[T.D. 6780, 29 FR 18145, Dec. 22, 1964, as
amended by T.D. 7577, 43 FR 59357, Dec. 20,
1978]

§1.164-2 Deduction denied in case of
certain taxes.

This section and §1.275 describe cer-
tain taxes for which no deduction is al-
lowed. In the case of taxable years be-
ginning before January 1, 1964, the de-
nial is provided for by section 164(b)
(prior to being amended by section 207
of the Revenue Act of 1964 (78 Stat. 40)).
In the case of taxable years beginning
after December 31, 1963, the denial is
governed by sections 164 and 275. No de-
duction is allowed for the following
taxes:
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(a) Federal income taxes. Federal in-
come taxes, including the taxes im-
posed by section 3101, relating to the
tax on employees under the Federal In-
surance Contributions Act (chapter 21
of the Code); sections 3201 and 3211, re-
lating to the taxes on railroad employ-
ees and railroad employee representa-
tives; section 3402, relating to the tax
withheld at source on wages; and by
corresponding provisions of prior inter-
nal revenue laws.

(b) Federal war profits and excess prof-
its tares. Federal war profits and excess
profits taxes including those imposed
by Title II of the Revenue Act of 1917
(39 Stat. 1000), Title IIT of the Revenue
Act of 1918 (40 Stat. 1088), Title III of
the Revenue Act of 1921 (42 Stat. 271),
section 216 of the National Industrial
Recovery Act (48 Stat. 208), section 702
of the Revenue Act of 1934 (48 Stat.
770), Subchapter D, Chapter 1 of the In-
ternal Revenue Code of 1939, and Sub-
chapter E, Chapter 2 of the Internal
Revenue Code of 1939.

(c) Estate and gift taxes. Estate, inher-
itance, legacy, succession, and gift
taxes.

(d) Foreign income, war profits, and ex-
cess profits taxes. Income, war profits,
and excess profits taxes imposed by the
authority of any foreign country or
possession of the United States, if the
taxpayer chooses to take to any extent
the benefits of section 901, relating to
the credit for taxes of foreign countries
and possessions of the United States.

(e) Real property taxes. Taxes on real
property, to the extent that section
164(d) and §1.164-6 require such taxes to
be treated as imposed on another tax-
payer.

(f) Federal duties and excise taxes. Fed-
eral import or tariff duties, business,
license, privilege, excise, and stamp
taxes (not described in paragraphs (a),
(b), (¢), or (h) of this section, or §1.164—
4) paid or accrued within the taxable
year. The fact that any such tax is not
deductible as a tax under section 164
does not prevent (1) its deduction under
section 162 or section 212, provided it
represents an ordinary and necessary
expense paid or incurred during the
taxable year by a corporation or an in-
dividual in the conduct of any trade or
business or, in the case of an individual
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Internal Revenue Service, Treasury

for the production or collection of in-
come, for the management, conserva-
tion, or maintenance of property held
for the production of income, or in con-
nection with the determination, collec-
tion, or refund of any tax, or (2) its
being taken into account during the
taxable year by a corporation or an in-
dividual as a part of the cost of acquir-
ing or producing property in the trade
or business or, in the case of an indi-
vidual, as a part of the cost of property
held for the production of income with
respect to which it relates.

(g) Tazxes for local benefits. Except as
provided in §1.164-4, taxes assessed
against local benefits of a kind tending
to increase the value of the property
assessed.

(h) Excise tax on real estate investment
trusts. The excise tax imposed on cer-
tain real estate investment trusts by
section 4981.

[T.D. 6780, 29 FR 18145, Dec 22, 1964, as amend-
ed by T.D. 7767, 46 FR 11263, Feb. 6, 1981]

§1.164-3 Definitions and special rules.

For purposes of section 164 and
§1.164-1 to §1.164-8, inclusive—

(a) State or local taxes. A State or
local tax includes only a tax imposed
by a State, a possession of the United
States, or a political subdivision of any
of the foregoing, or by the District of
Columbia.

(b) Real property tares. The term ‘‘real
property taxes’” means taxes imposed
on interests in real property and levied
for the general public welfare, but it
does not include taxes assessed against
local benefits. See §1.164-4.

(c) Personal property tares. The term
‘“‘personal property tax’” means an ad
valorem tax which is imposed on an an-
nual basis in respect of personal prop-
erty. To qualify as a personal property
tax, a tax must meet the following
three tests:

(1) The tax must be ad valorem—that
is, substantially in proportion to the
value of the personal property. A tax
which is based on criteria other than
value does not qualify as ad valorem.
For example, a motor vehicle tax based
on weight, model year, and horsepower,
or any of these characteristics is not
an ad valorem tax. However, a tax
which is partly based on value and
partly based on other criteria may

§1.164-3

qualify in part. For example, in the
case of a motor vehicle tax of 1 percent
of value plus 40 cents per hundred-
weight, the part of the tax equal to 1
percent of value qualifies as an ad valo-
rem tax and the balance does not qual-
ify.

(2) The tax must be imposed on an
annual basis, even if collected more
frequently or less frequently.

(3) The tax must be imposed in re-
spect of personal property. A tax may
be considered to be imposed in respect
of personal property even if in form it
is imposed on the exercise of a privi-
lege. Thus, for taxable years beginning
after December 31, 1963, State and local
taxes on the registration or licensing
of highway motor vehicles are not de-
ductible as personal property taxes un-
less and to the extent that the tests
prescribed in this subparagraph are
met. For example, an annual ad valo-
rem tax qualifies as a personal prop-
erty tax although it is denominated a
registration fee imposed for the privi-
lege of registering motor vehicles or of
using them on the highways.

(d) Foreign taxes. The term ‘‘foreign
tax’ includes only a tax imposed by
the authority of a foreign country. A
tax-imposed by a political subdivision
of a foreign country is considered to be
imposed by the authority of that for-
eign country.

(e) Sales tax. (1) The term ‘‘sales tax”’
means a tax imposed upon persons en-
gaged in selling tangible personal prop-
erty, or upon the consumers of such
property, including persons selling gas-
oline or other motor vehicle fuels at
wholesale or retail, which is a stated
sum per unit of property sold or which
is measured by the gross sales price or
the gross receipts from the sale. The
term also includes a tax imposed upon
persons engaged in furnishing services
which is measured by the gross receipts
for furnishing such services.

(2) In general, the term ‘‘consumer”
means the ultimate user or purchaser;
it does not include a purchaser such as
a retailer, who acquires the property
for resale.

(f) General sales taxr. A ‘‘general sales
tax’’ is a sales tax which is imposed at
one rate in respect of the sale at retail
of a broad range of classes of items. No
foreign sales tax is deductible under
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